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DIGEST:

l, Protest that specifications unduly restrict
competition, filed well after the closing
date for receipt of initial proposals, is
untimely under GAO Bid Protes+t Frocedures
whish require protests based upon alleged
solicitation improprieties that are apparent
prior to the closing date to he filed before
that dete.

2. Allegation that procuring agency refused to
clarify specifications, filed more than ten
working days after the closing date for re-
ceipt of initial proposals, at which time the
basis for protest arose, is untimely and will
not be consldered.

3, Since the purpose of a site inspection confer-
ence, at which attendance is not mandatory, lis
to allow offerors to apprise themselves of site
conditions which may increase the cost of per-

- forming the contract, an offeror's failure to
attend the ccnference does nov in itself mean
that the firm necessarily will not be able to
submit an accaeptable proposal.

4., The determination that a proposal is technically
unacceptahle is within the contracting agency's
discretion and will not be disturbed absent a
clear showing that it was unreasonable.

5. Contracting personnel's alleged exprxessions of
satisfaction with propoqal during operational

demonstration do not preclude the contracting
officer from subsequently finding the proposal
technically unacceptanle if that finding is
rationally supported. .
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6., Where a proposal ls determined to be technically
unacceptable, the précuring agency need not con-
sider the price associated with the¢ proposal beicre
rejecting it,

Q.8, Incorporated protests the award of a contract to
Martin Marietta Data Systems under request for proposals
(RFP) DANC 26-80~R-00N9 issued hy the Army Computer Systens
Selection and Acquisition Agency. The RFP is for ap auto-
mated patient appointment and scheduling system, Q.5,
contends that the specifications are upduly restyrictive
and that tha Army improperly refused to clarify allegedly
ambiguous {pecifications, These contentions ave dismissed
as untimely f£iled, Q.8, airo contends that the Army acted

“unreasonably in determining its pvoposal to be technically
unacceptah’e, We deny this portion of the protest,

The De¢pavtment of Defense provides medical care to
active and retired service members and their dependents at
various medical treatment facilities, FEach medical treat-
ment facility serves 80,000 to 200,000 patients and is
divided into functional subdivisions called clinics, Cur-
rently, each care provider (that is, physician, nurse,
therapist, or any other person whose duties include the
ilelivery of medical care to patients) within the clinic
manuwally prepares a schedule of availability for various
types of medical appointments, Patients are required to
ccntact the staff of a clinic to make an appointment against
thase schedules, The Tri-Service Patient Appointment and
Schedul.ing (TRIPAS) System described hy the RFP was developed
to automate and centralize the process of creating care pro-
vider schedules and making appointments for and registering
patients,

Eight proposals were submitted in response to the RFF,
The Army conducted a preliminary technical evaluation of the
proposals, and found that the proposals subnitted by Q.8. and
two other firms were ausceptible of being made acceptable
and were in the competitive range. The Army informed each
of feror of perceived deficiencies and requested written
clarification of ambiguities it found in the proposals, Fol-
lowing an operational demonstration and the clarification of
the ambiguities noted in 0.S.'s proposal, the Army determined
that the proposal was deficient in a number of significant
respects, The Army concluded that the deficiencies cnuld not
be corrected without the submission of a proposal for a new
software system, which in the Army's view would be tantamount
to the submission of a new offer. Therefore, the Army rejected
the proposal as technically unacceptable,
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ALLEGED SOLICITATION IMPROPRIETIES

0,5, contends that several of the functlional specifica~
tiopns it failed to meet vere upduly restrictive of competi-
tion and that tha Army fashioned th2 specificatiows to favor
a particular firm, For example, Q.8, objucks to the spr.iri.
cation which requires the system to generai2 an error mensaye
when a user attempts to make an appointmep’. which conflicts
with an appointment already scheduled )y the same patient,
The spneification requires the messag: to include the time,
clinie, and care provider of the previously scheduled appoint-
ment. Q,5, believes such a detalled message is unnecessary
since the RFP also requires the system to hawve the ability to
display all accive appvintments of a patioent, and the user
can search through this display to find the conflicting
appointment,

Another example concerns the RFP requirement that certain
sof tware features be operational prior to the submission
of proposals in a system installed by the offgror. 0.5,
complains that the determination of which sojftware features
had to be operational was arbitrary,

We will not consider these and other similar arguments
lodged by 0.,S. concerning the alleged restrictiveness of the
RFP, Our Bid Protest Procedures provide that protests based
upon alleged solicitation improprieties which are apparent
prior to the closing date for receipt of initial proposals
muet be filed prior to that date. 4 C.F.h. § 21,2(b)(1)(1981).
Since Q.,5, filed its protest agyainst apparent solicitation
improprieties well after the amended closing date for recelpt
of initial proposals, ye will not consider the contention of
undue restrictiveness,

lwith respect to several of the allegations of undue restric-
tiveness, Q.5. notes that it objects to the specification "as
interpreted by the Army." The intended implication would seem
to be that these improuprieties were not apparent prior to the
closing date and, therefore, it was not necessary to file

a protest prior to the closing date, Q.5, does not, however,
contend that the Army's interpretation of these specifications
vas inaccurate or unreasonable. Moreover, the arguments prof-
fered by Q.S, do not depend upon the Army's eventual interpre-
tation or application of the specifications, but rather arise
from the specifications as written, Thus, we believe that

each of the alleged improprieties was apparent, or should

have been apparent to Q.8., prior to the closing date,
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Q.5, argues that it actually filed a protest with the
Army prior to the closing date, The record indicates that
Q.S. poipted out in genera)l terms lts belief that the pro-
cuyrement was not competitive in a pre~closing date letter
to the Army, Assuming, without deciding, that this letter
constitutes a protest, the subsequent Army response that
the RFP represente the Goverpment's needs and that a com-
petitive environment exists for the procurement constitutes
adverse action coucerning the protest, Ouv Bid Protest
Procedures provide that where a protest has been filed
with the procuring agency, any subseguent protest with
our Cffice must be filed withipn ten wu ing days of notifi-
cation of ipitial .dverse agency action concerning the
protest with the agency. 4 C.F.R. § 21.,2(a). Since 0.8,

did not file a protest with our O0ffice within that tine,
the firm's protost is untimely in any event.

FAILURE TO CLARIFY SPECIF:iCATIONS

0.5, next complains that the Army did not respond to
Q.S.'s request to clarify certain other specifications,
The £irm allegedly submitted the request before proposals
were due and the syacifications involved evidently were
nol. the subject of vhe correspondence mentioned above. Q.S.
does not state which specifications it regarded as unclear orv
amhiguous, nor does it document the request for clarification,
In any event, this contention also was untimely filed. The
basis for this protest issue arose when the Army received
initial proposals without responding to or taking action con-
sistent with Q.S,'s request. The protest on this issue there-
fore had to be filed within ten working days after initial
propnsal receipt, 4 C.F.R. § 21.2(bh)(2). Hence, Q.S.'s pro-
test filed five months after the closing date is untimely in
this regard,

SITE INSPECTION

Q.S. contends that some offerors did not attend si%e
inspection conferences and that attendance was necessary to
prepare a valid offer. Q.S. argues that unless the site
visits were zompletely unnecessary the firms which sub-
mitted proposals but did not attend must have been given
additional information by the Army to assist in the prepara-
tion of their proposals.

We reject Q.5.'s speculation that the Army acted im-
properly. Attendance at a site inspectlon conference was not
mandatory. Rather, the purpose of the site visit, as stated
by the RFP, was to allow offerors to apprise themselves of

H ] 1 . - -h- o, (EP  vem -y oy K ¥ e iy S Pl XA TN Lial JUL T iy b ey Sy PP ey = Ny oy L4 ]



the geperal and local copditions that may affect the cost
of performing the contract, The fact that a firm did not
attend thus would rot necessariiy mean that the uirm could
not submit an acceptable propcesal, See Ed«v, Kochar'an &
Company, Inc., 58 Comp., Gepn, 214 (1979), 791 CPD =\,

TECHNICAL EVALUATION

Next, Q.S8, contusts the Army's determination that its
proposal is technically unacceptable. Q.S8, contends that many
of the deficiencies cited by the Army vere a result of the
Army's falilure to underst{nd Q.5.'s proposal or of the Army's
misinterpretation of the specifications. Q.S, requests that we
evaluate its proposal) and make an ipdependent determination
concerning its technical acceptability,

Wle note initially that it L8 npt our function to evaluate

.aposals anew and make our own determination of the rela-
tive merits or technical acceptahility of proposals, since
that judgment, particularly with respect to technical consider-
ations, is primarily a matter for the contracting officials,
See Derilog, B-198614, September 3, 1980, 80~2 CPD 169, There-
fore, we will not disturh an agency's determination of tech~
nical unacceptability unless it is shown to be unreasonable or
in violation of the procurement laws and regulations, See
Piasaecki Aircraft Corporation, B-190178, July 6, 1978, 78-2
CPD 10 at p. l4; Joseph Legat Architects, B-187160, December 13,
1977, 77-2 CPD 458, The fact that a protester does not agree
with the agency's evaluation of its proposal does not in it-
self render the evaluation unreasonable. Kaman Sciences Corpor-
ation, B-190143, February 10, 1978, 78-1 CPD 117.

We have examined the deficioncies in Q.S5.'3 offer cited
by the Army, and the arguments proffered by Q.S, Without dis-
cussing each one, we find that although the protester disagrees
with the Army concerning the existence and significance of the
deficiencies enumerated by the Army, it has not shown that the
Army's evaluation was unreasonable. On the contrary, we f£find
that the record amply supports the Army's de.ermination that
the system offered by Q.S. does not meet the Govarnment's needs
as stated in the RFP.

Many of the deficiencies cited by the Army relate to the
capability of the proposed system to create schedules, The
RFP defines a schedule as an array of times in vwhich a care
provider is available for patient appointments of various
types. Functional specifications outline the information
which must be contained in a schedule display in order to
enable an appointment clerk to make an appointment which
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meets the patiept's needs, In this regard, the specifications
require the capability for the user to enter into the 3ys-

tem a pumber of parameters which essentially govern the
schedule creation function., One such parameter is the type

of appointment, The system must provide the capability to
enter a number of types of appointment, inpeluding but not
limited to physical examinations, well-baby visits and con-
sultation visits, The various appointment types, once entered
ipto the system, would be available to the care providoer in the
process of creating a schedule, The system also must provide
the capability to associate an appointment type with a time
slot when creating a schedule, Thus, a physician could, for
zxample, create a schedule representing availability at 9:00
on Monday to conduct a physical examination and at 10:00 to
conduct a consultation visit. Subsequently, an appointment
¢lerk could make a 9:00 appointment for a pati=snt who requests
a physical examination and a 10;00 appointmert for a patient
who requests a consultation visit,

In Q.S.'s system, appointment type may be entered and
stored as & two digit code field (for example, "PE" for
physical examination). Q.S. contends that this rfield esaen-
tially meets the entire appointment type requirement, The
Army points out, however, that in Q.S5.'s system, this code
can only be entered at the time a patient appointment is made,
not, as the specifications require, at the time a schedule is
created, Thus, under Q.S.'s system, the physician has no real
control in the creation of hais or her woprk schedule other than
selecting the times of general avallability. We believe that
the Army's conclusion that the appointment capability offered
by Q.S. does not meet the Army's needs as stated by the RFP
is reasonable.

Several other duficliencies cited by the Army derive from
Q.S.'s failure to provide the capability to enter type of
appointment in connection with the schedule creation function.
For example, the specifications require that the system pos-
sess the capability to assign an appointment duration and
starting time for each type of appointment; search for and
display available appointment slots based upon appointment
type; and lengtlen, shorten, and revise time slots based
upon appointment type. Clearly, the inability of Q.S.'s
system to designate appointment type in the course of
establishing a schedule precludes it from meeting these
requirements since each is dependent on the appointment
type capability., These deficiencies indicate a subctantial
difference in the operational capatbilities of the system
contemplated by the RFP and the sysvom of€cired by Q.S.



The Army foupd Q,5,'s system to be deficient in a number
of other ways, For instance, the KFP requires the capability
to enter as sch2:dule parameters the duration of appointment
slots and the maximum number of pactients per appointment slot,
0.8.'s system, however, provides a magimum field which, as
stated hy the proposal, may be used to desigpate either the
duration or the maximum pumbher of appointments, but pot both.

Another example is Q,S8,.,%a deficiency with respect to
the RFP requirement for the capability to dispiay ov print
ecach patient's pepding and past appointment activity,
includirg for each appointment the clinic, care provider,
and typa of appointment. 0,5, contends that it nicets this
requirement and has submitted as evidence & printout which
contains the required information, That printout, however,
s of a clinic display (that is, a list of all patients that
have an appointment with a particular clinie), not of a
patient display (a list of all appointments held by a
particular patient), A patient display geperated by Q,S.'s
system and submitted by the Army for the protest record
clearly lacks the required information,

Viewed cumwlatively, these, as well as other similar
deficiencies not here discussed, clearly establish that
Q.5.'s system fails in substantial ways to function as
required by the RFP., We conclude that .S, has not shown
that the Army's determination that the proposal is tech-
nically unacceptable is unreasonable,

Q.5, also complains that the finding of technical
unacceptability is contrary to opinions expressed by the
Army staff present at the operational demonstration that
was conducted after the firm submitted its initial proposal,
According to Q.8., those personnel appeared to f£find the
firm's proposal acceptable as demonstrated,

We do not agree that the fact that Army personnel
at the operational deﬂonstration may have expressed general
gsatisfaction with Q.S.'s system precluded the contracting
officer from exercising his judgment to find the offer
technically unacceptable, if that judgment is reasonable,
See ABT Agsociates, Inc,, B-196365, May 27, 1980, 80-1
CPD 362, Sinve, as discussed above, the rejection of
Q.S.'s proposal 1s supported by the record, any comments
which may have been made at the demonstration are irrele-

vant,
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Last, Q.S., argues that wnatever the results of the
technical evaluation, the Army should have considered its
proposed price and the potential cost savings to the Govern-
ment before rejecting its bid, This conteption is without
merit, Where an offeror's proposal is properly found to
be technically unacc¢ptahle, it is in effect ap offer to
do something aother than what the Government requires, and
the price at which the firm offers to perform does not
matter, James L. DecKker, RB-202051, .-August 20, 1981,

81-2 CPD 158,

The protest is dismissed in part and denied in part,

Acting COmptroll eneral
of the Unit¢]1 States
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